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74)caaaf gi ,Rat alI Vi ut
Name & Address of the Appellant & Respondent

M/s. Zest Packers Pvt. Ltd.{Unit-8)

al{ anfhz 3raharr sriits rra aar & at a gram?r 4fa zqenfe,fa ft aag ·T; ET8
3rf@rant at arft zur g=terr mdaa Igdaaar &I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
follmving way :

TlTl ml gTterur 3mar :
Revision application to Government of India :

(1) #tu Una zyca 3rf@fzu, 1994 c#r 'cfRT 3@7@ .fm ~ ~ lffl'fffi * m qlra nrr cmu-err qem uga # siafa y+tauma '3ra iRra, rdal, Rd ianra,ua f@arr, iteft
~. uTICR <frq 'l'fcR, "ffi'IG mrf, { Rc : 110001 cm- c#r '1lFff~ I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi -110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid:

(ii) afe ma if llflwf if ua it zf arum fat arusm u arr aura m fclffilarwsrm aw arwsma ma g; f if, m fclffit~ m~ if 'qffi erg fclffil~ if m
fclffil~ if m lJTR ant ufaan a hr g& st 1

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.

(@) 'l'lffif * qf6x fclffil ~ m m if~ lJTR -q,( m lJTR * fcfferTTuT if~~~ lJTR -q,(
mcncR~ <B" ~ <B" lfTlIB if W 'l'lffif <B" qIBx fclffil ~ mm if~ t I

(b) In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(<) zufk zyea mr grin fa Ratr <B" are (urea zur per )) fa fhu <Tm l!TR m I

(c) In case of goods exported outside India
payment of duty.

without



.. 2 ....
er 3if snlaa #l sqra gca # gram a fg sit sq@h fezmr #{& 3i
~~ \Yll" ~ tl"RT ~ ~ cB" :1,a1Rlcb ~. 311T@ cB" mxr tfiftcr m x=r:m -qx m
~~ fa anfe,Rm (i.2) 1998 tTm 109 mxT~~ ~ "ITTI
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Aflpeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) ah sar zrea (3r#ta) Rz1ra6fl, 2oo a fr 9 a siafa Raff Tua iI
~-8 -ij at ,fit , )fa am#r # uR mer haRa ft l=fffi * ~ ~-~ ~
3rft am?gt at at-at 4fji er Ufa 3ma fut rat lRg1 Gr TI ala g. c!5T
j'L~~~~ cB" ~ tl"RT 35-~ "B frr'clliwf "CJ5l" cB" 'TfGR cB" ~ cB" "W[f t'r3lR-6 ~ cBl" ma
ft et# arfe;1

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.

(2) RfclGi.-i ~ cB" -W[f Gi picaa v ala q? zu l3""ffil cpi:r mm~ 200/
ffi 'TfGR cBl" "\JJllZ 3lR szi icia # ca k cnr z cTT 1000 /- cBl" ffi 'TfGR cBl"
"\JJllZ I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

tr zrc, a€ti saa zc vi ara 3r4lat1 nznf@ran uf 3r8ca
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ah€ta 3qrzyca 3tf@en~r, 1944 c#l" tl"RT 35- uo~/35-~ cB"~:

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(a) affaer enia ii@r ftma zrcn, au 8wrai reno vi Para&
an4t#tr =zrznf@raw #t fag 4)fera cia i. 3. 3. • g, { fact at g

(a) the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block No.2,
. R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

(g) saaffaa qRw 2 («) iaarg 3gr # rcarar al 3rft, or@tat a mm ft
zrcan, a#tu 8r zyen vi harm 3rat#ta nrzurf@raw (free) #it uRa &#ta 4)feat,
'1-ll3l-lGlcillG -ij 3ii-2o, q#ea srRuaansas, aruf 7uz, 3ll3l-lcilcillG-380016.

(b) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmadabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) #3tu 8Tr« geo (srf) Rrra«), 2001 cBl" tl"RT 6 cB" 3iafa Tua <g--3 Ruff
fag arr 3rfl#ta nnf@ea0i 6t r{ 3r4t #a fess or4taf ng srar at ar uff fa
i sud zrca t air, ans 6t l=fiTr 3i aarur ·TIT #fr ET; 5 m 'llT l3""ffil cpi:r % "cffii
~ 1000/- ffi ~ trfr I uiqr zrca #t i, an 6t l=frT 3fR~ 71-m ~
~ 5 m 'llT 50 m acf, "ITT m ~ 5000 /- ffi ~ trfr I '\JJ"ITT ~ ~ c#l" i=!M,
ant #t l=fiTr 3it Garra ·Tzar gift T; 5o m 'llT aua vnlar & asi 6u; 1000o /- ffi
aft ehf I cBl" ffi tll31llcf, xfvltcl'I! cB" &aha aa rr # xt)"Cf "B ~ti" cBl" "\JJl1) I "ll6
grre Uen a fa4t fa lava Pf cf, 8f5I" cf; ~ qfj- ~ q5T "ITT

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50-1.:a~c::.ar:id above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. ~-e~irc:~~;iit?.)Jr.anch of any
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

(3) 'lf~ ~ 3roT lf ~ ~ 3ffllT <pf~ mm i m~ He ilr fkg uh aryr sufa
ant a fz srat afe; ga rr a sh g; ft fco" mr L@T corn~ a a fg zqenferf or4t6#tq
qrzqf@awr atvoft zn 4ha var al va om4a fhu vnm t 1

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ·Tr117zI z[ca 3f@,fr 197o zrm vigilf@ at~-1 a siaf feifRa fg 7gar
sat 3re I e rag zqenRenf fufu If@rant a om?gr u2)a at ya 4fa q
E.6.5o ht a nrzalu z,can feaz WIT st arfeg

r

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) sa sit vi±fer mii al fjrua4 ara fuii t sit ft ezn 3raff fazur unm t
it ft zyca, #ha Gara yca vi hara sr8t#ta znzurf@raw (a11ff@f@) fr, 1982 l{
Rea &1
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) ilm res, #c4tr3nrz areavi tars 3rflfhr 7if@erawr (a@flta) # #fr 3r@ii#mi #
ac4hr 3seal gr# 3rf@Gr, 8&yg Rt arr 39a 3iaafr fahr(isz-) 3@f@um 2V(&y Rt

.:,

i€IT 29) f@aria: €.e,&g Gt#r fa#tr 3f@fa, &&y #r rrr3a siairhara at aftarr ft""3lf k, zarr ffar# "3lf qa.if@r smraer 3rfGart?, aer fazrerr a# 3iaair sir stsr "i:ffiift
3r4f@raer rf@rarabsw 3rf@at
a4tr 3na grsviaa# 3iaafa far arc gra fer gnf@?.:, .:,

(il mu 11 tt # 3if feeufffa zaa
(ii) ilz rm r fta d'R>l"cl' uru
(iii) adz smr fGanra4 a fear 6 as 3iaifa zr an

-» 3m1a agrf rs fazarraqanc factrr (i. 2) 3f@fern, 2014 # 3wart a± fat arflftrif@era7ta
mafarrf+rare 3rsffvi 3r4lastas{iztit

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) .~3nmr t-11fcl" 3fCirn~ <fi"~a;~~~~~~m -avs Fc1cHRa "ITT" "ffim-r fcITTrmr~~
<fi" to¾ mrarar tR" 3trr~~°Gt'"s Rlc1 ,Ra ITT cl1f q11s <fi" 10% mrararrRr stat?1

.:, .:,

(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute."



F.No.V2{24)115/Ahd-111/15-16

ORDER-IN-APPEAL

Mis Zest Packers Pvt. Ltd. (Unit-8), 95/3, Shed No. B/4-B, Trimul Estate, P.O.:

Khatraj, Taluka: Kalol, District: Gandhinagar (hereinafter referred to as 'the appellant')

has preferred the present appeal, being aggrieved by the Order-in-Original No.

59/CE/Ref/DC/201516-Refund dated 10/03/2016 (hereinafter referred to as 'the

impugned order') passed by the Deputy Commissioner, Central Excise, Kaloi Division,

Ahmedabad-III (hereinafter referred to as 'the adjudicating authority').

2. Briefly stated, the facts of the case are that the appellant is holding Central

Excise registration No.AAACZ4200CEM008 and is working under the Chewing Tobacco

and unmanufactured Tobacco Packing Machine (Capacity Determination and collection

of Duty) Rules, 2010 (hereinafter referred to as 'the said rules'). The appellant had filed

an abatement claim of Rs.18,69,677/- for the month of October-2015. The appellant

had paid duty of Rs.38,64,000/- for the whole month (Rs.35,89,000/- through e-payment

and Rs.2,74,770/- through CENVAT account on 05/10/2015). The appellant had

operated one pouch packing machine of M.R.P. Re.0.50 having capacity of 301

pouches per minute and above from 01/10/2015 to 16/10/2015 in the month of October-

2015. During the period from 17/10/2015 to 31/10/2015 (for fifteen days), no

manufacturing activity of notified goods was undertaken in the unit.

3. The appellant had declared the product as 'Chewing Tobacco without lime' vide

their letter dated 25/09/2015 and had. paid Rs.38,64,000/- for the month of October-

2015 in view of Notification No.5/2015-C.E. dated 01/03/2015. In this regard, samples of

the product was drawn and sent to the Chemical Examiner, Central Excise and

Customs Laboratory, Vadodara for testing. The Chemical Examiner, vide letter

RCL/AH/C.EX./35 dated 05/11/2015 submitted the test report stating as follows:

"The sample is in the form of brownish coloured cut tobacco leaves in loose
packing in polyethylene bag without any label. The sample is composed of
cut tobacco leaves & flavouring agent. Such preparations are known as.,,
"Scented Jarda".

The duty liability for Jarda Scented tobacco for machine having capacity of 301 pouches

per minute and above was stipulated as Rs.82,11,000/- per month under Notification

No.25/2015-C.E. dated 30/04/2015 but the appellant had actually paid only an amount

of Rs.38,64,000/-. A show cause notice F.NoV.24/18-46/CE/REF/15-16 dated

04/01/2016 ('hereinafter referred to as 'the SCN') was issued to the appellant proposing

to reject the abatement claim filed for the month of October-2015 on the ground that the
appellant had to pay the correct duty for the entire month first and thereafter claim

abatement for the period of closure. The adjudicating auth©~"~he SCN
. Kess>s

rejecting the abatement claim vide the impugned order, hf$in@f th1at2ashaw cause

notice had already been issued demanding the differentdakgay aij6int t'Rs.43.47
Lakhs, which was pending adjudication with appropriate authority}""/

"e?-±3-
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4. The appellant has preferred the present appeal against the impugned order on

the following grounds:

► The SCN had been issued for rejecting the abatement claim only because the

Chemical Examiner had opined in his test report that preparations containing cut
,.

tobacco leaves and flavouring agent are known as 'Scented Jarda'. The

appellant had not accepted the test report as it had been given without any

empirical test and had requested the adjudicating authority to get the sample re

tested from any other laboratory which is fully equipped to test manufactured

tobacco products.
► The issue whether the goods manufactured by the appellant was 'Chewing

Tobacco or Jarda Scented Tobacco had not been adjudicated by the proper

officer, in the absence of which, the adjudicating authority had erred in passing

the impugned order treating the goods as Jarda Scented Tobacco.

► The adjudicating authority had erred in denying the abatement of duty claim

. under Rule 10 of the said rules on the wrong finding that the appellant had not

paid correct duty without appreciating the fact that when there was no order

quantifying the amount of duty payable, no duty was payable by the appellant

and the abatement of duty cannot be denied. In the case of CCE & ST

LUCKNOW vs KP PAN PRODUCTS PVT. LTD. -- 2015 (325) ELT 113 (Ti.Del.),

the Tribunal had held that as there was no notice of demand and show cause

notice had not been issued to demand the duty, question of adjustment of duty

· by the adjudicating authority does not arise.

► There is no provision in the Central Excise Rules authorizing the Central Excise

officers to draw the sample of excisable goods and to send the same to Chemical

Examiner for obtaining his opinion akin to Section 144 of the Customs Act that

empowers the proper officer to take sample of goods for examination or testing.

In the absence of any Rule framed by the Central Government, the Central

Excise officer has no power to draw samples of excisable goods. And thus the

test report was without sanctity of law and cannot be relied upon by the

department and the SCN was void ab-initio.

► The adjudicating authority had passed the impugned order relying wholly on the

test report without allowing the cross-examination of the Chemical Examiner,

which was in gross violation of the principles of natural justice. It had been held in

the case of VISALAKSHI MILLS (P) LTD. vs CCE, MADURAI - 1998 (104) ELT

499 (Tribunal) that refusal to allow cross examination of Deputy Chief Chemist

amounted to violation of principles of natural justice. Similar position pad been

held in the cases of ENGLISH INDIAN CLAY LTD. vs CCE, PANCHKULA - 2015

(317) ELT 590 (Tri.Del.); in the case of SHYAM TRADERS vs CCE, LUCKNOW

- 2012 (278) ELT 468 (Tri.-Del.); in the case of JAYSHREE VYPAR LTD: vs ~

CCE, RAJKOT - 2015·(327) ELT 380 (TRI.AHMD.) and in the case of MANIK

CHEMICALS PVT. LTD. vs U.O.1.-2015-TIOL-HC-AHM-CX.~--~~-

t/};··•"""''"'''~L /Y~----_/]1·.~r-\,
, ..., ,( , ..; .
it:· e • {
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► The Chemical Examiner is required to give the result of chemical test carried out

by him. He is not supposed to classify the product. Tribunal in the case of

HAZOOR SAHIB CHEMICALS PVT. LTD. vs CC, KANDLA - 2008 (226) ELT

444 (Tri.Ahmd.) had held that the classification based on suggestion of the

Chemical Examiner was not permissible. Similar view has been expressed in a

several other decisions.
► There is no dispute that all the conditions specified in Rule 10 of the said rules

were complied by the appellant. Therefore, it was not open to the adjudicating

authority to reject the abatement claim on some non-existent reasons.

5. Personal hearing in the appeal was held on 04/01/2017. Shri V.K. Agarval,

Advocate and Shri P.M. Pandya, Consultant appeared for personal hearing. The
I

learned Advocate reiterated the grounds of appeal. He pointed out the test report and

submitted that since there is no confirmed demand then abatement cannot be adjusted.

He submitted the citations HINDUSTAN ZINC LTD. vs CCE, JAIPUR-II - 2009 (15) 633

(Tri.-Del.) ; VOLTAS LTD. vs CCE, HYDERABAD-II - 2006 (201) ELT 615 (Tri.-Bang.)

and INDIAN OIL CORPORAION vs COLLECTOR OF CENTRAL EXCISE, BARODA 
2006 (202) ELT 37 (SC).

6. I have carefully gone through the facts of the case on records and submissions

made by the appellant. In the present case, the appellant had declared the goods in
form-1 filed on 25/09/2015 as "Chewing Tobacco without Lime (Brand-JLT)' and had

paid Rs.38,64,000/- for the month of October-2015 in terms of Notification No.05/2015

CE dated 01/03/2015. The appellant filed requisite intimation and got the machine

sealed resulting in non-production of the notified goods during 17/10/2015 to

31/10/2015. The appellant had filed the impugned abatement claim amounting to

Rs.18,69,000/- on 05/11/2015 for the closure period of 17/10/2015 to 31/10/2015, which

has been rejected by the adjudicating authority. Thereafter, on the basis of chemical

examination report issued by the Chemical Examiner, Central Excise & Customs

Laboratory, Vadodara dated 05/11/2015, the annual capacity was re-determined by the

adjudicating authority treating the notified goods as 'Jarda Scented Tobacco' and the

duty payable per month was quantified as Rs.82,11,000/- in terms of Notification

No.25/2015-CE dated 30/04/2015, which was communicated to the appellant on
18/11/2015.

7. The adjudicating authority has clearly brought out in paragraph 11.10 of the•

impugned order that a Show Cause Notice bearing File No.V.24/15-134/DEM/OA/15-16

dated 12/02/2016 has been issued to the appellant by the Additional Commissioner,
Central Excise, Ahmedabad-III demanding differential duty arising out of the re

determination of duty payable as discussed supra, which is pending for adjudication. On

reading the provisions of 'Chewing Tobacco and Unmanufactured Tobacco Packing i.
Machines (Capacit~ ~etermi~ation and Collection of Duty) ~ul~~~uentially, it is

seen that Rule 9 1b1d pertains to manner of payment /~ty'rf!r,r which is

9
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disputed in the present case. The resolution of this dispute by way of adjudication of the

Show Cause Notice bearing File No.V.24/15-134/DEM/OA/15-16 dated 12/02/2016

(demand notice) is imperative before determining the admissibility of the" claim of

abatement under Rule 10 ibid. Therefore, the abatement claim is required to be re

examined and re-considered in line with the classification of the notified goods as well

as the payment of duty and / or interest determined during adjudication of the above

mentioned demand notice. Accordingly, I remand the case back to the adjudicating to

freshly decide the abatement claim in the above lines, following legal requirements and

after granting sufficient opportunities to the appellant as per the principles of natural

justice.

8. 3r41aaar aarra 3r4 a fqzrt 3qla ah t faur sra&. The appeal filed by

0

the appellant stands disposed of in the above terms.

Ltetedt
(K. . acob)
Superintendent (Appeals-I)
Central Excise, Ahmedabad.

me?
(3mar 9i#)

3nrgera (3rilr-%)

Date:'23/01/2017

0

By R.P.A.D.
To
M/s Zest Packers Pvt. Ltd. (Unit-8),
95/3, Shed No.B/4-B,
Trimul Estate - Khatraj,
Taluka: Kaloi,
District Gandhinagar.

Copy to:

1. The Chief Commissioner of Central Excise, Ahmedabad.
2. The Commissioner of Central Excise, Ahmedabad-III.
3. The Additional Commissioner, Central Excise (System), Ahmedabad-II1.
1/The Deputy Commissioner, Central Excise, Kaloi Division, Ahmedabad-1.
5. Guard File. •

6. P.A £ILE




